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Employers Face Major
Uncertainties in Designing
Incentives to Participate in
Wellness Programs

By Alan Tawshunsky, Esq.”

INTRODUCTION

Employer wellness programs that provide incen-
tives for employees to participate may be subject to
the Americans with Disabilities Act (ADA) or the Ge-
netic Information Nondiscrimination Act (GINA).
Both the ADA and GINA are within the interpretive
and enforcement jurisdiction of the Equal Employ-
ment Opportunity Commission (EEOC). As explained
in this article, litigation that successfully challenged
the EEOC’s regulation of incentives to participate in
wellness programs, and unfilled vacancies at the
EEOC that hamper its ability to respond, mean that
employers must design their programs for 2019 with-
out guidance on the incentives to participate they may
offer without violating the ADA and GINA.

* Prior to founding Tawshunsky Law Firm PLLC in 2015, Alan
Tawshunsky was Deputy Associate Chief Counsel for Employee
Benefits at IRS and a Special Counsel at IRS and the U.S. Trea-
sury Department. As Deputy Associate Chief Counsel, he super-
vised the attorneys in the National Office of IRS Chief Counsel
who deal with all aspects of employee benefits law. Prior to join-
ing IRS, Mr. Tawshunsky worked for several major law firms in
Washington, D.C.

BACKGROUND

Which Wellness Programs Are
Subject to the ADA and GINA?

The ADA applies to wellness programs maintained
by “covered employers” — generally, employers with
15 or more employees' — that make disability-related
inquiries or require a medical examination, but pro-
vides an exception for ‘“‘voluntary” wellness pro-
grams.” Title II of GINA generally restricts employers
and other entities covered by GINA from requesting,
requiring, or purchasing genetic information, unless
an exception applies.” One of the exceptions is for
wellness programs that offer health or genetic ser-
vices, but only if the employee provides prior, know-
ing, voluntary, and written authorization, and the dis-
closure of the genetic information is carefully lim-
ited.* Thus, under both the ADA and GINA, a key
requirement for the statutory exceptions for wellness
programs is that the programs be “‘voluntary.”

EEOC Final Regulations on Wellness
Program Incentives

On May 17, 2016, the EEOC published final regu-
lations under the ADA and GINA that included limits

! Specifically, Title I of the ADA applies, with exceptions for
the U.S. government, to wholly-owned U.S. government corpora-
tions, Indian tribes, and certain private clubs, to employers with
15 or more employees for each working day in each of 20 or more
calendar weeks in the current or preceding calendar year. 42
U.S.C. §12111(5).

242 US.C. §12112(d)(4).

342 U.S.C. §2000ff-1(b).

442 U.S.C. §2000ff-1(b)(2). Under the EEOC’s final GINA
regulations, the limits in the regulations on wellness program in-
centives apply if the employee’s spouse provides information
about the spouse’s manifestation of disease or disorder as part of
a health risk assessment in connection with a wellness program.
29 C.ER. §1635.8(b)(2)(iii).
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on permissible incentives under wellness programs.’
Under the regulations, the maximum permissible in-
centive for a wellness program that is subject to the
ADA or GINA is 30% of the cost of self-only cover-
age under the plan. The EEOC took the position that
higher incentives would render the wellness program
involuntary. The final regulations became effective for
plan years beginning in 2017.

Litigation Challenging the EEOC
Regulations

AARP and various employers have separately chal-
lenged the EEOC position. In an article published in
September 2017, 1 briefly summarized the EEOC
regulations and described the status at that time of the
litigation over the regulations.®

As explained in that article, in litigation under the
ADA, various employers have challenged both the
EEOC’s authority to impose limits on permissible in-
centives under wellness programs and the specific
limits imposed by the EEOC.” One basis for the em-
ployers’ challenge to the EEOC’s authority to limit in-
centives is the statutory ‘“‘insurance safe harbor” in
the ADA, which provides that Titles I through IV of
the ADA “‘shall not be construed to prohibit or restrict

. a person or organization covered by [the ADA]
from establishing, sponsoring, observing or adminis-
tering the terms of a bona fide benefit plan that are
based on underwriting risks, classifying risks, or ad-
ministering such risks that are based on or not incon-
sistent with State law.”®

The EEOC emphatically rejected the employers’
position and inserted an explicit provision in the ADA
final regulations stating that the ADA insurance safe
harbor does not apply to wellness programs.’

By contrast to these employers, AARP did not chal-
lenge EEOC’s ability to regulate wellness program in-
centives but claimed that the limits imposed by the
EEOC were too high to provide the protection for em-
ployees and their families intended by the ADA and
GINA. On August 22, 2017, the district court held

581 Fed. Reg. 31,126 (May 17, 2016); 81 Fed. Reg. 31,143
(May 17, 2016).

S Alan Tawshunsky, Designing a Wellness Program: Recent
Guidance from the IRS and EEOC, 45 Comp. Plan. J. 295 (Sept.
1, 2017). The article also described Chief Counsel Advice memo-
randa issued by the IRS relating to the requirements that a well-
ness program must satisfy to qualify for favorable tax treatment.

7 See EEOC v. Orion Energy Sys., Inc., 208 F. Supp. 3d 989
(E.D. Wis. 2016); EEOC v. Flambeau, Inc., 131 F. Supp. 3d 849
(W.D. Wis. 2015), aff’d on other grounds, 846 F.3d 941 (7th Cir.
2017). See also Seff v. Broward Cnty., 691 E3d 1221 (11th Cir.
2012).

842 U.S.C. §12201(c)(2).

229 C.ER. §1630.14(d)(6).

that the EEOC failed to provide a reasoned explana-
tion for the limits on permissible wellness program in-
centives in the regulations.10 At that time, the court
remanded the case to the EEOC for further consider-
ation but did not vacate the regulations. In addition to
remanding the regulations to the EEOC, the district
court directed the EEOC to file a proposed schedule
during which the Commission would review its
rules."’

Subsequently, AARP filed a motion for reconsidera-
tion, requesting that the court vacate the EEOC regu-
lations as of January 2018, and the EEOC filed a pro-
posed schedule under which it would issue new pro-
posed regulations in August 2018 and new final
regulations in October 2019, with the new final regu-
lations to be effective in 2021.'% Dissatisfied with this
proposed schedule, the court granted AARP’s motion
to vacate the specific provisions of the regulations that
relate to limits on wellness incentives but made the
vacatur effective January 1, 2019."% Accordingly, the
EEOC’s entire final regulations remain in effect
through the end of 2018. The provisions relating to
wellness program incentives will become void as of
January 1, 2019, but the remainder of the ADA and
GINA regulations remain in effect.'*

Notably, the court did not vacate the provision of
the EEOC’s final ADA regulations that provides that
the ADA insurance safe harbor does not apply to well-
ness program incentives.'> Accordingly, that provi-
sion will remain in effect indefinitely and will poten-
tially receive Chevron deference.

New ADA and GINA Regulations Will
Probably Not Be in Place for at least
Several Years

Although, in 2017, the EEOC proposed to the court
to issue new proposed regulations in August 2018,

'9AARP v. EEOC, 267 F. Supp. 3d 14 (D.D.C. 2017).

"' 1d. at 55.

'2 AARP v. EEOC, 292 F. Supp. 3d 238 (2017).

'3 Id. Tnitially, the court ordered the EEOC to publish any new
proposed regulations no later than August 31, 2018, but, in a sub-
sequent order, it removed this limitation. AARP v. EEOC, No. 16-
2113 (JDB), 2018 BL 57832 (D.D.C. Jan. 18, 2018). Accordingly,
there is no time limit for the EEOC to issue new proposed regu-
lations, should it choose to do so.

4 Id. at 245 (vacating “‘the portions of EEOC’s 2016 Regula-
tions Under the Americans with Disabilities Act, 81 Fed. Reg.
31,126 (May 17, 2016), and 2016 Regulations Under the Genetic
Information Nondiscrimination Act, 81 Fed. Reg. 31,143-01
(May 17, 2016), which are currently codified at 29 C.EFR.
§1630.14(d)(3) and §1635.8(b)(2)(iii)”).

'> The court’s vacatur of the ADA regulation applied only to 29
C.FR. §1630.14(d)(3). Id. The provision governing the non-
applicability of the insurance safe harbor is in 29 C.ER.
§1630.14(d)(6) and so is not being vacated.
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those regulations have not been issued and it is un-
likely that the EEOC will actually release new pro-
posed regulations any time soon. Vacancies on the
Commission, and the inability of the Senate to agree
to confirm nominees to fill those vacancies, are con-
tinuing to hamper the EEOC’s ability to develop new
regulations.'® Moreover, even if the logjam in the
Senate is resolved and new Commissioners are con-
firmed, they will need time to get up to speed on the
issues and may have different perspectives that will
need to be discussed and resolved.

Thus, it is virtually certain that will be no EEOC
regulations in place for 2019 and it is likely to be sev-
eral years at least before new final regulations can be
issued. In the proposed schedule filed with the court,
in which the EEOC projected it would have proposed
regulations in place in August 2018, it did not expect
final regulations to become effective until 2021. Given
the likely significant delay in issuing proposed regula-
tions, there is likely to be a corresponding delay be-
fore final regulations are issued and effective. Thus, it
is likely that employers will have an extended period
during which no EEOC regulations will be in place.

WELLNESS PROGRAMS MUST
COMPLY IN 2019 WITH THE ACA
REGULATIONS AND THE STATUTORY
PROVISIONS OF THE ADA AND GINA

Although, beginning in 2019, the provisions of the
EEOC regulations dealing with incentives in wellness
programs will no longer apply, employers must con-
tinue to comply with the final regulations under the
Affordable Care Act (ACA) issued by the Depart-
ments of the Treasury, Labor, and Health and Human
Services. Generally, the ACA regulations limit the to-
tal reward that may be offered to an individual for par-
ticipating in a ‘‘health-contingent wellness program”
to 30% of the total cost of coverage under the plan.'’
For this purpose, a health-contingent wellness pro-
gram is generally a program under which an indi-
vidual must satisfy a standard related to a health fac-
tor to obtain a reward or must undertake more than a
similarly situated individual based on a health factor
in order to obtain the same reward.

'S Ben Penn and Tyrone Richardson, Trump’s EEOC Takeover
Stalled by Senate Republicans, Bloomberg Law Daily Labor Re-
port (June 6, 2018).

726 C.FR. §54.9802-1(f)(3)(ii), 26 C.FR. §54.9802-
1O G, 26  CER.  §54.9802-1(f)5); 29 C.ER.
§2590.702(f)(3)(ii), 29 C.ER. §2590.702(f)(4)(i), 29 C.ER.
§2590.702(f)(5); 45 C.EFR. §146.121(H)(3)Gi), 45 C.ER.
§146.121(f)(4)(ii), 45 C.ER. §146.121(f)(5). A program to prevent
or reduce tobacco use, however, may provide a reward of up to
50% of the cost of coverage.

Moreover, despite the lack of guidance, wellness
programs that are subject to the statutory provisions
of the ADA and GINA must comply with those provi-
sions. Under the EEOC final regulations, the maxi-
mum permissible incentive for a wellness program
that was subject to the ADA or GINA was 30% of the
cost of self-only coverage under the plan. As ex-
plained in the September 2017 article, this is similar,
but not identical to the standard for health-contingent
wellness programs under the ACA regulations.

With the demise of the EEOC regulations in 2019,
there is no way for an employer to be certain that any
level of incentive will not run afoul of the ADA or
GINA. The court’s decision to invalidate the regula-
tions was based purely on the EEOC’s failure to ad-
equately justify how it arrived at 30% of the cost of
self-only coverage as the permissible maximum in-
centive and gave no indication as to what level of in-
centive should be permissible. The maximum permis-
sible incentive will have to be worked out on a case-
by-case basis in litigation until future guidance is
implemented by the EEOC and could ultimately be
higher, lower, or the same as the standard in the va-
cated EEOC regulations.

There also are likely to be further challenges by
employers to the EEOC’s ability to limit wellness pro-
gram incentives under the ADA based upon the insur-
ance safe harbor. The EEOC’s final regulations pro-
viding that the insurance safe harbor does not apply,
which remains in effect, could prove a formidable bar-
rier to such a challenge, however.

There appears to be only one reported case that was
decided under the legal standard that is likely to be in
effect in 2019 — an effective final regulation that pro-
vides that the insurance safe harbor does not apply but
no EEOC standard for the level of incentive that
would render a wellness program involuntary. In
EEOC v. Orion Energy Sys., Inc.,'® an employee who
refused to fill out the employer’s health risk assess-
ment (HRA) was required to pay the entire premium
for coverage under the employer’s group health plan.
The U.S. District Court for the Eastern District of
Wisconsin gave Chevron deference to the EEOC’s in-
terpretation of the scope of the insurance safe harbor
and therefore held that the insurance safe harbor does
not apply to wellness programs.

The district court then considered the substantive
issue of whether the incentive provided by the em-
ployer was permissible under the ADA. The incentive
— requiring an employee who declined to participate
in the wellness program to pay the entire premium —
exceeded the maximum penalty permitted under the
EEOC final regulations. However, the case arose be-

%208 F. Supp. 3d 989 (E.D. Wis. 2016).
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fore provisions of the final regulations governing the
size of permitted incentives in wellness programs be-
came effective. The district court therefore made its
own determination without regard to the regulations
and concluded that, notwithstanding the size of the in-
centive, the wellness program was voluntary because
it gave the employee a choice of whether to complete
the HRA and did not exclude the employee from the
employer’s group health plan for refusing to complete
the HRA. The district court granted summary judg-
ment for the employer on the wellness incentive issue.

Orion concluded that the size of an incentive to
participate in a wellness program generally does not
matter in determining whether the program is volun-
tary, as long as the employee is given a choice and is
not excluded from the employer’s group health plan
for refusing to participate in the wellness program.
While this case was decided under the legal standard
likely to be in effect for 2019, the caveats noted above
should be kept in mind. The decision is not binding
precedent anywhere and other courts may reach dif-
ferent conclusions.

STEPS FOR EMPLOYERS TO
CONSIDER IN DETERMINING THEIR
WELLNESS PROGRAM INCENTIVES
FOR 2019

This section discusses steps that employers who
provide incentives to employees to participate in well-
ness programs can follow to minimize the risk of vio-
lating the ADA or GINA.

Determine the Incentives that Are
Permissible under the ACA
Regulations

As noted above, the ACA regulations governing
wellness programs remain in effect and set limits on
the maximum incentives that can be provided by
“health-contingent wellness programs.” As a first
step, the employer should determine whether its well-
ness program is a health-contingent wellness program
within the meaning of the ACA regulations. If so, the
ACA will set an upper limit on the incentives that can
be offered, while if the wellness program is not
health-contingent, the ACA regulations will not set
any limits. In either case, the employer should next
determine the status of the wellness program under
the ADA and GINA.

Determine if the Wellness Program Is
Subject to the ADA or GINA

As explained above, if a wellness program is spon-
sored by a “covered employer” and involves

disability-related inquiries or requires a medical ex-
amination, it is subject to the ADA and must ensure
that participation in the wellness program is “‘volun-
tary.”” Similar issues arise under GINA in a situation
in which an employer provides an incentive to an em-
ployee whose spouse provides information about the
spouse’s manifestation of disease or disorder as part
of an HRA in connection with a wellness program. If
the employer’s wellness program does not involve
any of these situations, the incentives provided are not
subject to the ADA or GINA.

Are the Provisions that Subject the
Wellness Program to the ADA or GINA
Essential?

If the preliminary design of the wellness program
would cause it to be subject to the ADA or GINA, the
employer should consider whether the provisions that
subject the program to one of these statutes are essen-
tial to the success of the wellness program. If those
provisions can be eliminated, or replaced with provi-
sions that would not subject the wellness program to
the ADA or GINA, this would avoid the complexity
and risk involved in determining the appropriate level
of incentives in the absence of guidance.

Work Closely with Counsel and Other
Advisers to Determine the Appropriate
Level of Incentives

If the employer concludes that it is essential to the
success of its wellness program to provide incentives
to employees that will subject the plan to the ADA or
GINA, it should work together with counsel and other
advisers to determine the appropriate level of incen-
tive to provide in 2019. In general, it can be expected
that the lower the incentives provided, the lower the
risk of a violation, but there are no fixed maximums
and no safe harbors against violation. For example,
with the EEOC regulations no longer in place, 30% of
the cost of self-only coverage is no longer a fixed
maximum and Orion indicates that any level of incen-
tive is permissible, so long as participation is not re-
quired. On the other hand, compliance with the 30%
standard does not necessarily protect the employer
against violation of the ADA or GINA. Employers,
and their counsel and advisers, will need to make dif-
ficult judgment calls, taking into account the objec-
tives intended to be achieved by the wellness pro-
gram, the incentives required to achieve those objec-
tives, the employer’s risk tolerance, and an
assessment of the likely attitude of the courts in case
of a challenge.

CONCLUSION

The invalidation of the EEOC regulations as they
apply to incentives to participate in wellness pro-
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grams, and the EEOC’s inability to proceed with new
regulations, puts employers in the unenviable situa-
tion of having to design their wellness program incen-
tives without knowing the rules. Unfortunately, this
situation is likely to continue for an extended period.

Employers should carefully consider the design of
their wellness programs to limit their exposure while
achieving the objectives of the programs, and pay
close attention to further developments in the courts
or at the EEOC.
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